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THE AUTOMOBILE ACCIDENT COMMISSION
PROPOSAL: AN IRRATIONAL CONCEPT
FITZ-GERALD AMES, SR.*

It has been frequently said that "it is an ill wind that blows nobody good." Although most practical-minded thinkers on the subject
of a proposed automobile accident compensation commission plan
are firmly convinced that the proposal cannot be justified by any
rational concept, there is no doubt that it has stimulated the bench
and the bar as well as legislators to give thought to, and take action
upon, methods of alleviating court congestion and delay.
Although the problem has not been completely solved, much headway has been made. Among the many suggestions and innovations
advanced in recent years are (1) pre-trial systems, (2) increasing the
jurisdictional limits of lower trial courts to relieve the case loads on
upper trial courts, (3) special pre-trial settlement calendars, (4) separate trial of the issue of liability before the issue of damages, and
(5) inauguration of the master calendar system.
Study throughout the country has convinced the writer that none
of these innovations, either separately or in the aggregate, is a complete solution of the problem. As an example, the pre-trial system in
New Jersey has worked miracles in reducing the backlog of the trial
courts and bringing the calendar up to date, but in California and
in other states it has not had that beneficial result. The master calendar system in Florida resulted in reducing the case backlog and putting the calendar on a current basis. However, in California and
many other states a master calendar system has been used for many
years, and it has not produced that result.
In Illinois the jurisdiction of the lower trial court, the municipal
court, was increased from $1,000 to $10,000 to relieve the superior
court calendar. A prominent jurist, Chief Justice Rowe, has recently
made this observation concerning the change:1
"Our Circuit and Superior Courts are five to six years behind in their trial of personal injury cases.
*LL.B. 1925, San Francisco Law School; Lecturer on Legal Medicine and Elements of Medical-Legal Litigation, Law Science Course, 1952; Member, San Francisco Bar Association, Lawyers Club of San Francisco (President 1949-1950; Member
of Board of Governors, 1947--); Member, American Bar Association; Chairman
of Subcommittee on automobile accident commission study of the American Bar
Association Committee on Automobile Insurance Law, author, 1960 Report; President, Western Regional Conference NACCA (National Association of Claimants
Counsel of America); Chairman, National Law Research Committee of NACCA.
1. Letter from the Honorable Augustine F. Rowe, Chief Justice of the Municipal Court of Chicago to the author, Sept. 22, 1961.
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"Several years back they raised our jurisdiction from one
thousand dollars to five thousand dollars and a few years ago
to ten thousand dollars. It hasn't shortened the delay of the
Circuit and Superior Courts but it has flooded our Court so
that instead of being six months the delay is now nearer to
three years on the average.
"The answer to the problem seems to be fewer juries and
more Judges.
"I am sorry that I cannot recommend that the increase
of jurisdiction in the Municipal Court is a very satisfactory
solution."
Many writers have made the same suggestion. While it is true
that court trials would take less time than jury trials and would to
some extent reduce the judicial man-hours devoted to the trial of
automobile cases, this procedure would only partly solve the problem
and could be effectuated as a practical matter only by doing away
with the right of trial by jury, which most leaders of the bench and
bar would vigorously oppose as a step backward in the centuries-old
fight to preserve the rights and liberties of our people.
Abolishing the jury system in the trial of automobile accident
cases might lead eventually to denial of the right of jury trial in other
fields of litigation, which is unthinkable in a free society. Voluntary
waiver of a jury trial if both sides agree has been available to parties
and their counsel for centuries, and it is too much to expect that the
practice of demand jury trials will change materially, in spite of the
vigorous and organized movement in this direction.
The problem is basically a matter of the lack of available judicial
man-hours. To produce additional man-hours requires more judicial
manpower. The solution of the problem is as simple as that.
When hospitals are filled with sick and injured people and available hospital beds are limited, new hospitals are built. When the
number of persons needing medical care increases, more doctors are
produced to fill the need. When a football or baseball stadium cannot accommodate the crowd, a larger stadium is built. When more
people are injured, obviously more suits are filed and tried, and society must supply more judicial manpower.
In San Francisco a new superior court department has not been
added for the last twelve years. The same situation holds true in
varying degrees in many jurisdictions in the State of New York, where
a backlog has been building up for many years. In Florida, where adequate judicial manpower has been provided in addition to an efficient
method of processing cases and the establishment of the master calendar system, the backlog has been reduced to a point where the courts

https://scholarship.law.ufl.edu/flr/vol14/iss4/6

2

Ames:UNIVERSITY
The AutomobileOF
Accident
Commission
Proposal: An Irrational Concep
FLORIDA
LAW REVIEW
are now on a fairly current basis.2 If the bench, bar, legislative leaders,
and heads of state and local governments would concentrate their
efforts in a vigorous program to educate the public to the wisdom
and necessity of providing more judges and thus more judicial manpower, the problem could be effectively solved.
THIRTY YEARS OF CHANGE

Many of the current proponents of an automobile accident compensation commission plan still rely upon statistics and recommendations contained in the Columbia University Report of 1932, 3 and many
lean upon it as their bible. Conditions that existed thirty years ago
when the Columbia report was prepared cannot be used as authoritative source material today. It must be remembered that in 1982 very
few public liability automobile policies were sold with limits of more
that $5,000/10,000. Today few motorist drive a car with coverage
this low. Most policies exceed $25,000/50,000 in coverage, and it is not
uncommon for policies to be issued for $100,000/300,000 and higher.
In those days, according to the Columbia report, only 27.3 per cent
of all motorists were insured. Recent reports from the financial
responsibility division of the motor vehicle departments of the 28
states in which statistics were available showed that an average of
83.3 per cent of the motorists had automobile public liability insurance
coverage.4 In California, an average of 87.8 per cent of all motorists
reported coverage over the three-year period from 1957 through 1959.3
The figures for New York and Massachusetts are not included because compulsory automobile insurance exists in those states and of
course this eliminates the problem.r
Uninsured motorist coverage was not being written or thought
of in 1982. Today, California, Florida, New Hampshire, New York,
South Carolina and Virginia have compulsory uninsured motorist
coverage by statute, and in most states insurance carriers are voluntarily writing this coverage with limits of $10,000/20,000. When the
Columbia report was written there was no legislation and no thought
of legislation to establish unsatisfied claim or judgment funds. Today
there is legislation establishing and making mandatory unsatisfied
2.

See INSTITUTE OF JUDICIAL ADMINISTRATION, STATE TRIAL COURTS OF GENERAL

JURISDICTION: CALENDAR STATUS STUDY

3.

I

(June 30, 1960).

COLUMBIA UNIVERSITY COUNCIL FOR RESEARCH IN THE SOCIAL SCIENCES, COM-

MiTTEE TO STUDY COMPENSATION FOR AUTOMOBILE ACCIDENTS,

4.

AMERICAN BAR ASSOCIATION

COMMITTEE

ON

PROPOSED

REPORT (1932).

AUTOMOBILE INSURANCE LAW COMMITTEE, SUB-

AUTOMOBILE

ACCIDENT

COMMISSION

PLAN,

REPORT,

Ap-

pendix A (Aug. 30, 1960) (mean average of 1959 figures).
5. Id. at 8.
6. MA.,s. ANN. LAWS ch. 90, §34A (1953); N.Y. VEHICLE & TRAFFIC LAW §343.
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claim or judgment funds to protect an injured party in the states of
Maryland, New Jersey, New York, North Dakota and Virginia.7 Thirty
years ago prepaid medical plans such as Blue Shield, Blue Cross,
Kaiser Foundation Health Plan and many others, including management and union plans of health insurance, had not yet come into
vogue. The extent of health and accident and medical and hospital
insurance in effect was negligible. The modern picture in this field
is reflected in the report of the Health Insurance Institute that 73
per cent of all persons in the United States in 1960, or 132,000,000
people,8 had health insurance coverage and received $5,700,000,000 in
benefits. 9
The picture in California is representative of the situation in other
states. In 1932, payments to California policyholders under health
and accident and medical and hospital insurance policies amounted
to only $6,500,000 annually as compared with $506,149,0000 paid out
in 1959 to 10,752,000 policyholders, or 68.9 per cent of the population of the state." In 1932, only $58,000,000 was paid out in California for life insurance and accidental death benefits, and in 1958
over $300,000,000 was received by beneficiaries and dependents of
persons who died as the result of accident or illness. 12 In addition,
in California in 1958, a total of $578,000,000 was received by workers
disabled by non-industrial illness or accident and by their wives,
widows and needy children, whereas in 1932 this form of social
3
welfare benefits was negligible.'
In the light of current conditions as reflected by the foregoing
statistics, the findings and conclusions of the Columbia committee
contained in the 1932 report should be completely discarded. The
argument is untenable that the proposed commission is justified by
the economic plight of the injured victim of automobile carnage on
the highway whose right to recovery is delayed by court congestion.
The vast majority of citizens today have other sources of income to
tide them over a period of waiting. This is not proposed as an argument in favor of, or as justifying, court congestion and trial delay; it
is advanced merely to show that alleged economic hardship is not a
legitimate argument in favor of abolishing the court and jury system

7. Murphy & Netherton, Public Responsibility and the Uninsured Motorist,
47 GEO. L.J. 700, 724 (1959).
S. HEALTH INSURANCE INSTITUTE, SOURCE BOOK OF HEALTH INSURANCE DATA 9

(1961).
9. Id. at 38.
10. Id. at 45.
11. Id. at 23.
12. ABA AUTOMOBILE INSURANCE LAw CoMmrrEE, supra note 4, at 50.
13. Id. at 51.
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in this field of tort law and substituting a bureaucratic method of
providing compensation.
THE PRESENT SCENE

Perhaps the most recent and intensive studies of this problem
were undertaken in 1959 and 1960 by the Subcommittee of the Automobile Insurance Law Committee of the American Bar Association
and by three institutions in the State of California. Those studies
and reports dealing with the California problem are (I) the Public
Management Research Institute report, dated January 1961, entitled
"Motor Vehicle Personal Injury Cases"; (2) the "Preliminary Report
on Automobile Accident Cases in the Courts," issued in September
1960 by the Lawyers Committee for Judicial Freedom; and (3) private
reports in 1960 of the Special Advisory Committee to the Senate
Judiciary Interim Committee of the State of California.
The efforts of the ABA subcommittee were prompted by the following remarks in the Inaugural Address of the Honorable Edmund
G. Brown, Governor of California, on January 5, 1959:14
"There is a logjam in our California courts. In Los Angeles
County alone, the backlog of civil cases climbed to nearly
16,000 in 1958. Each case has to wait in line well over a year
after it is ready for trial. In other counties, the situation is
even worse. Last October when Chief Justice Warren called
attention to this crisis in the courts, we were forcefully reminded that justice delayed, frequently is justice denied.
"Automobile accidents spawn a major portion of the congestion in our courts. For the accident victims, the net result
is a grave social loss. After years of delay and uncertainty,
the majority will recover nothing, and financial distress will
be added to their pain and suffering. Those who eventually win
their cases may not be able to collect their judgments, and what
they do recover will have to be shared with others.
"Now, the time has come for us to weigh the wisdom of an
Automobile Accident Commission to hear and determine claims
arising out of auto accidents. If a commission modeled after
our Industrial Accident Commission could provide a prompt
remedy and fair compensation for the accident victim, we
would reduce suffering and hardship. If the commission could
gain an insight into the causes of accidents and issue safety
orders, we would cut down the carnage on the highways. If,
14. WEIGEL, CALIFORNIA
REPORT 17 (1959).

AuToMoBILE

ACCIDENT
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through the creation of such a commission, we could enable
our courts to keep abreast of their dockets, we would take a
long step toward our goal of equal justice under law."
Also instrumental was the preliminary report to Governor Brown
dealing with proposals for the automobile accident commission in
California, prepared by Mr. Stanley Weigel, a San Francisco attorney,
and issued June 15, 1959, in which it was stated in part:
"Over-crowded courts, No reasonable person, familiar with
the facts, would deny that automobile accident cases clutter up
and delay the effective functioning of our judicial system."
[Emphasis added.]
A report of the Public Management Research Institute contained
the results of a survey of the fourteen most populous counties in
California, which accounted for 80 per cent or more of relevant
statistical data. The results of this survey were most revealing and
showed, contrary to popular impression, that the average number of
months elapsing from the time of filing the complaint to final disposition of the case was 13.3 months in 1957 and 12.0 months in 1958;
that the average number of trial days of all cases that reached a
conclusion in both years was 3.4 days.15
The survey likewise revealed that the ratio of automobile accident cases to all civil cases filed in these fourteen counties was only
11.7 per cent in the aggregate in 1957 and 12 per cent in 1958.16
Automobile personal injury cases filed in San Francisco County in
1957 and 1958 comprised 13.1 per cent and 15.5 per cent, respectively,
of all civil cases filed. 7 In this connection the report of the Public
Management Research Institute states:' 8
"It will be observed that the economic and sociological setting
of the more highly concentrated metropolitan counties distinguishes them from the others in the pattern of some of the
figures reported. For example, San Francisco which is the center
of a daily influx of residents from neighboring counties, shows
an unusually high ratio of accidents to motor vehicle registrations and accident victims to registrations as well as a high
ratio of court filings to population. To a lesser extent the same
pattern exists in Los Angeles County, while the reverse is true
in San Mateo County."
15.

PUBLIC MANAGEMENT RESEARCH INSTITUTE OF SAN FRANCISCO, MOTOR VEHICLE

PERSONAL INJURY CASES IN THE COURTS 10 (1961).

16.
17.
18.

Id. at Exhibit C.
Ibid.
Id. at 4.
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The ABA report reveals the results of a calendar status study made
by the Public Management Research Institute showing that in the
four San Francisco Bay area counties an average of only 10.17 per
cent of all automobile accident cases filed actually went to trial. 10
A special survey by the Public Management Research Institute in
the same four Bay area counties showed that the time of only 7.17
judges out of a total of 53 judges was devoted to the trial of automobile accident cases, or that only about 13.5 per cent of the total
20
judge-time was consumed in the trial of such cases.
This may not be exactly representative of other congested areas of
the country. However, if a much higher percentage of judge-time is
required to try automobile accident cases compared to the total
volume of litigation, it only emphasizes the need for more courts to
handle this increased percentage volume of litigation.
The report of this Institute reveals that an average of less than
ten per cent of all automobile accident cases were undisposed of at
the end of one year from the date of filing the complaint.21 While
there are some trouble spots in the country, such as Cook County,
Illinois, and some of the boroughs of New York, the average time
lapse from "at-issue" to trial in jury cases throughout the country is
not as bad as it has been pictured. The calendar status study conducted by the Institute of Judicial Administration in New York City
shows the following: 22
Average Time from at Issue to Trial in Jury Cases
Year

Months

1953
1954
1955
1956
1957
1958
1959

11.5
11.1
11.4
10.5
10.7
9.4
10.1

An interesting aspect of this problem is that the average time lapse
in counties having under 500,000 population is within the six
months' period generally regarded as not excessive. In counties having between 500,000 and 750,000 population the time lapse is about
double. In counties having in excess of 750,000 population the time
19. ABA

AUTOMOBILE INSURANCE LAW COMMITTEE, supra note

4. at 21.

20. Id. at 31.

21. Id. at 32.
22.

STATE TRIAL COURTS OF
(June 30, 1953, 1954, 1955, 1959

INSTITUTE OF JUDICIAL ADMINISTRATION,

JURISDICTION:

CALENDAR

STATUS STUDY

GENERAL

9-

Sept.

15, 1957).
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lapse is over three times as great. The calendar status study con23
ducted by the Institute in 1959 contains the following specific data:
"County
Population

Number of
Jurisdictions Reporting

Over 750,000
Between 500,000 and 750,000
Under 500,000

Average Time
(Months)

20
16
59

20.4
12.2
6.0"

These statistics illustrate the fact that the areas needing help in
the form of greater judicial manpower are in the larger population
centers. Advocates of an automobile insurance compensation commission almost invariably stress the argument that the social impact
of the tremendously increasing number of accidents on the highways,
and the terrible carnage wrought in the form of maimed and killed,
justifies some kind of social legislation, such as a commission. The
inference is obvious, namely, that a very large segment of the population is adversely affected by court congestion and delay in those
areas where it exists.
The studies of the ABA subcommittee, however, show that in California, and nationally, approximately 80 per cent of the number
of claims filed with insurance companies resulting from automobile
accidents are settled prior to suit and that of the 20 per cent on
which suit is filed, approximately one tenth, or 2 per cent of the total,
go to judgement or verdict.24 The calendar status study conducted
by the Public Management Research Institute of San Francisco in
the survey made of the four Bay area counties mentioned confirmed
the fact that only approximately 10.17 per cent of all automobile
accident cases filed ever reach trial.25
The Traffic Accident Consequences Subcommittee of the Committee on the Judiciary of the California Legislature stated in its 1959
20
report:
"Currently there are approximately 7,000,000 licensed
drivers in California. About 88 percent are covered by public
liability insurance; perhaps another 8 percent have either posted
a bond or are otherwise capable of proving financial responsibility. Thus in California about 4 percent, or 280,000 motorists, are financially irresponsible in the event they are involved
in a traffic accident. Actually, not all injuries resulting from
23. INsrrrmE
24.
25.
26.

OF JUDICIAL ADMINIrRATION,

supra note 2, at i.

ABA AUroTMOBILE INSURANCE LAW CovirrrEE, supra note 4, at 21.
Ibid.
CALIFORNIA

LEGISLATURE,

TRAFFIC ACCIDENT CONSEQUENCES,

COAirrrE ON
FINAL REPORT 11
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accidents involving this 4 percent group result in hardship to
those injured. In many cases medical payment provisions and
other forms of accident and health insurance provide some
protection to those injured."
After hearing testimony, the Subcommittee came to the following
2
conclusions : 7
"Representatives of the insurance industry testified before
the sub-committee that the cost to a motorist of insuring himself at the same level as he is insured for public liability
ranges from $1 to $8 per year at liability limits now in effect.
This cost varies because of the differences in the amount of
the coverage, differences in company rates, geographical areas,
etc."
In a special report made to the Advisory Committee of the Senate
Judiciary Interim Committee of California in September 1960, it was
revealed from a survey of insurance carriers writing 72 per cent
of all automobile insurance coverage in California that 86 per cent
of all claims filed against insurance carriers in California are settled
before suit is filed and only about 1.6 per cent of all such claims
ever go to trial; that 85 per cent of all claims filed with insurance
carriers for personal injuries and property damage resulting from
automobile accidents were settled within one year from the date the
accident was reported; that 60 per cent of such claims were settled
within ninety days; and that 35 per cent were settled within thirty
days from the date of the accident.2 8 The survey also disclosed that
for every 100 persons who were injured and who carried automobile
liability insurance 78 were covered for automobile medical pay
2 9

benefits.

Although it is true that there are millions of people injured and
thousands killed on the highways and that a good percentage of these
accidents result in claims, it is gratifying to know that only two per
cent or less of all claimants have to await trial; about half of the
claims reaching trial, or one per cent or less of the total number of
claims, result in a plaintiff verdict. 30 The percentage of claimants
who are adversely affected by trial delay and court congestion of
course is even less than this figure of one percent, since trial delay is
a real problem in only a few of the larger communities.
The number of persons injured in automobile accidents on the
27.
28.

Id. at 14.
CALIFORNIA SENATE FACT FINDING CoMMITTEE ON JUDICIARY, SIXTH PROGRESS

REPORT: AUTOMOBILE ACCIDENT LITIGATION 209 (1961).

29. Ibid.
30. ABA AUTOMOBILE INSURANCE LAW CoMmrrrEE, supra note 4, at 22.
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highways is very small in comparison with the number injured in all
types of accidents. In 1959 there were approximately 50,100,000 persons injured in all classes of accidents who were disabled for one day
or longer or who had medical attention.3 1 However, the number of
non-industrial accidents on the highways comprised only 3,077,000,
or 6.1 per cent, of the total.32 Injuries occurring to persons on the
highways in the course of their employment were 2.2 per cent of the
total, 33 and it may be assumed that they would be covered by some
form of workmen's compensation protection. The highest single
source of accidents was the home, which contributed 44.8 per cent of
the total number; 34 for such victims no method of compensation is
available, either through workmen's compensation or suit in courts of
law. These people must rely primarily upon private and group health
and accident or hospital and medical policies or prepaid medical
plans.
Of the 50,100,000 persons disabled in all accidents for one day or
longer in 1959, only 9,200,000 were disabled for more than one day.
However, only 1,300,000, or 14.1 per cent of the total, arose out of
non-industrial highway accidents. 35 Here again the greatest number
(42.4 per cent) occurred in the home; accidents that occurred at work
were 21.2 per cent of the total number.6 No one has as yet suggested that a commission should be established to provide free hospital and medical care and compensation to the millions of people
who are injured without fault in the home. Yet the economic hardship occasioned to persons injured at home is many times greater
than that experienced by victims of non-industrial highway accidents,
who are protected in a very high percentage of cases by public liability
automobile insurance carried by the negligent tort-feasor and by uninsured motorist coverage.
In 1959, there were reported to be 1,400,000 non-fatal injuries
on the highways resulting in disability for more than one day. However, only 120,000 of these, or 8.6 per cent, sustained any type of
permanent disability. 37 The number of those who are totally and
permanently disabled is almost infinitesimal. In that same year, less
than one half of one per cent of these 1,400,000 injuries, or less than
600, resulted in total permanent disability.3 8
31.

U.S.

DEP'T OF HEALTH, EDUCATION

&

WELFARE, HEALTH STATISTICS: TYPES

32.
33.
34.

13 (1960).
Ibid.
Ibid.
Ibid.

35.

NATIONAL SAFETY COUNCIL, ACCIDENT FACTS

OF INJURIES

1960, 3.

86. Id. at 13.
37. Id. at 40.
38. CALIFORNIA
at 127.

SENATE FACT FINDING CoMMITTEE ON JUDICIARY,

https://scholarship.law.ufl.edu/flr/vol14/iss4/6
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The percentage of deaths on the highway as compared to all types
of accidental death is considerably higher-about 40 per cent of the
total. 39 However, 45 per cent of this group died without leaving
any dependents; only approximately 23.7 per cent of all accidental
highway deaths involve victims leaving dependents who would have
a cause of action for wrongful death or for death benefits to heirs.40
THE BUREAUCRATIC PROSPECT: DELAY AND EXPENSE

If this large volume of accident litigation is thrown into the laps
of state commissions or boards, the danger of bureaucratic delay is a
real one.
The Office of Administrative Procedure of the Department of
Justice, in its 1958 Annual Report, revealed that in twenty-one United
States Government agencies reporting, only 9 per cent of all proceedings were finally decided within six months or less; in other words,
91 per cent were unclosed at the end of six months. A total of 49
percent were still unclosed at the end of one year and 10 per cent
were still unclosed at the end of two years. 4 1 The same agencies reported that of all old and new proceedings there were 47 per cent
still pending at the end of six months, 23 per cent still pending at
the end of one year, and 10 per cent still pending at the end of two
42
years.
The ABA subcommittee's study of the operations of the California Industrial Accident Commission established that although the
median time between filing of the application and final decision in
cases that were not delayed by an "order taking off calendar" (OTOC)
was only 2.8 months, the median processing time of OTOC cases was
10.5 months. 43 OTOG cases include industrial accident cases resulting
in permanent disability ratings. The commission's report for 1958
shows that 11 per cent of the cases that were not delayed by OTOC
were still undecided at the end of nine months. The ABA subcommittee estimated that a much higher percentage of cases that were
delayed by OTOC were still undisposed of at the end of nine months
44
and even at the end of one year.
In addition to the danger of bureaucratic delay, the cost of bureaucratic control would be far more serious than the present delay in the
courts. The few studies of this problem that have been made indicate
39.
40.

NATIONAL SAFETY COUNCIL, ACCIDENT FACrs
CALIFORNIA

SENATE

FACT FINDING

1960,

25.

COMMITTEE ON

JUDICIARY,

supra note

28, at 127.
41.

DEPARTMENT OF JUSTICE, OFFICE OF LEGAL COUNSEL,

TRATIVE PROCEDURE ANN.

42. Id. at 22-29.
43. ABA AUTOMOBILE
44.

OFFICE OF ADMINIS-

RP'. 38-45 (1958).
INSURANCE LAw COMMrrrEE,

supra note 4, at 37.

Id. at 38.
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vividly the real and pressing danger that liability without fault, administered by a state-supported commission, would literally price the
motorist off the highway with increased automobile insurance premiums. It is obvious that any plan for an automobile accident commission must be premised upon the fact that although the state would
probably support the administration of the plan out of general tax
revenues, as is now done in supporting the courts, the benefits or
compensation paid must necessarily be raised by compulsory automobile insurance and premium payments.
Even the Columbia report, assuming an automobile accident compensation plan patterned after the Massachusetts Workmen's Compensation Law and using the workmen's compensation benefits then being
paid to injured workers in New York (excluding automobile property
damage claims, accident claims involving out-of-state motorists, hitand-run cases and non-collision cases) estimated that the increase in
insurance premiums would be approximately 61 per cent.45
A study and comparative analysis of insurance costs in New Jersey has recently been reported.46 This study also excluded non-collision cases similar to those described above, accidents involving outof-state vehicles, unlicensed drivers, and unregistered vehicles, but
did include property damage. The study was based on the New
Jersey Workmen's Compensation Law and the benefits paid to
injured workers in New Jersey as of 1955. It was estimated that the
automobile premiums for such coverage would be increased from
$88.25 to $187.00 per registered vehicle, or an increase of 112 per
cent. If all accidents involving collision and non-collision cases and
out-of-state drivers and vehicles were included, the 112 per cent increase would necessarily be increased by an additional one third,
resulting in a total increase of 149 per cent over existing premiums.47
However, these studies used as a basis the extremely low compensation benefits paid under the New York Workmen's Compensation
Law as it existed in 1930 and the low benefits paid under the New
Jersey Workmen's Compensation Law in 1955. 4s For example, weekly
temporary disability benefits paid in New York in 1930 and in New
Jersey in 1955 were $25.00, as compared to the $75.00 weekly benefits
now being paid in California.
45.

COLUMBIA UNIVERSITY COUNCIL FOR RESEARCH IN THE SOCIAL SCIENCES, supra

note 3, at 158.
46. Temple University School of Business & Public Administration, Economics
& Business Bulletin, March 1960.
47. CALIFORNIA SENATE FACT FINING COMMITTEE ON JUDICIARY, supra note 28,
at 130.
48.

COLUMBIA

UNIVERSITY COUNCIL FOR RESEARCH IN

THE SOCIAL SCIENCES,

SUpra

note 3; Temple University School of Business & Public Administration, supra note
45.
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It is stated in the ABA report that the cost of hospital and meical care to injured workmen under present workmen's compensation
plans does not give a true basis for estimating the cost of medical and
hospital care to automobile accident victims. 49 Data compiled in a
United States National Health Survey appears to indicate that highway accidents generally result in more serious injuries and consequently more medical, hospital and nursing care than is required to
treat victims of industrial accidents. The survey report discloses that
non-industrial motor vehicle accidents resulted in approximately 8-2/3
times as many "bed days" lost per injury as were lost by victims of nonmotor vehicle industrial accidents.5 The report also established that
all motor vehicle accidents produced almost twice as many days of
"work loss" per injury as were produced by non-motor vehicle industrial or work injuries. 51 In estimating the increase in insurance
premiums that would result from an automobile compensation commission plan, allowance must be made for this factor of increased
cost of medical and hospital benefits.
Many insurance executives and defense counsel also oppose the
commission idea, generally stressing the tremendous costs entailed.
They point out that it would take a huge secretarial force to handle
the claims that now do not even get to court, and that the appointment of hundreds of referees and commissioners would build a large
political bureaucracy. A commission system would not dispense with
the services of lawyers, they feel, but the commission would award
attorneys' fees to be paid by the insurance companies, which would
mean higher premiums. Because of these and other factors, some
executives have estimated that the annual cost of a basic automobile
insurance policy would go up from about $265 to over $600.
The following projections have been made concerning the proposed commission plan in California:52
"If all the estimated 240,000 original auto accident claims
in Los Angeles County last year [1958] were to be dumped in
a commission, the record of the Industrial Accident Commission indicates it would require about 570 referees to handle
them! That number-for Los Angeles County alone, mind you
-is nearly nine times the number of referees required by the
Industrial Accident Commission for the entire statel
"Using the same ratio, the number of employees required
..would be more than 3,000 and the budget would run around
49. ABA AUTOMOBILE INSURANCE LAW COMITTEE, supra note 4, at 113.
50. U.S. DEP'T OF HEALTH, EDUCATION & WELFARE, supra note 31, at 20.
51. Ibid.
52. Blake, Injury Suits Cost Seen in Billions, Los Angeles Times, Dec. 16, 1959,
p. 30, col. 1.
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$22 million -still for only Los Angeles County.
"Suppose only half of the claims come before the commission. Cut the figures in half and they are still frightening."
In tabular form the above comparison appears as follows:
"State Industrial Accident Commission
(Statewide)
New Claims Filed 1958-59
Total Number of Employees
Number of Referees
Average Claims Per Referee
Budget

28,244
375
67
420
$2,500,000

Projection of Figures for Proposed
Automobile Accident Commission
(L. A. County Only)
Estimated Number of Claims
Total Number of Employees
Number of Referees
Budget

240,000
3,000
570
$22,000,000"

The Workmen's CompensationAnalogy
The fear that an automobile accident commission would increase
the taxpayer's costs as compared to the system of court and jury
53
trial is fortified by the results of a recent University of Illinois study.
The study included an extensive comparison of expenses in operating
the Illinois workmen's compensation system with costs of administering
the Federal Employers' Liability Act, which is closely analogous to
the other court and jury systems. The results of the study, showing
taxpayers' costs under the two systems represented as percentages of
54
net benefits to injured workmen are as follows:
Taxpayers' Expense
Percentage
Workmen's Compensation
FELA

4.3
0.5

The cost to Illinois taxpayers of supporting a workmen's compention system is eight times greater than that of supporting a court and
jury system for the handling of claims of injured railroad workers.
53. See Conard, Workmen's Compensation: Is It More Efficient than Employer's
Liability?, 38 A.B.A.J. 1011, 1013.
54. Id. at 1014.
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Proponents of an automobile commission plan suggest that the
workmen's compensation method is less expensive than the present
system. Here again the University of Illinois report disintegrates this
argument by showing that, in comparing the total operating expenses
of the two systems, also in terms of percentages of net benefits to injured workmen, FELA is far more economical than workmen's
compensation:5r
Total Operating Costs
Percentage
Workmen's Compensation
FELA

57.3
24.6

Proponents of the commission compensation system are probably
motivated by a desire to relieve the plight of the innocent victim of
automobile accidents. However, a critical analysis of the workmen's
compensation benefits schedules- which are the basis for computing
compensation benefits used by all proponents of the plan-should
convince any fair-mined person that despite an insupportable increase
in premium rates to maintain the plan, the injured victim would fare
far worse than he now does under the court and jury system. Even
under the most liberal workmen's compensation plan, such as that in
California, the benefits to the injured victim are grossly inadequate.
The commission plan would deny reimbursement to the injured person for his full economic loss. It would guarantee to him only a small
part of his actual past and future wage loss, nothing for pain and
suffering, and an unconscionably low disability rating.
Under the California Workmen's Compensation Act, in effect when
this article was written in 1961, the maximum benefits for temporary
disability are $65.00 a week or 65 per cent of the victim's weekly
earnings, whichever is lower, whether he earns 5100 or $1,000 per
week, with weekly benefits limited to 240 weeks of temporary disability. In permanent disability cases, the maximum is $52.50 per
week or 65 per cent of the workman's earnings, whichever is less,
with a limit of 400 weeks of permanent disability payments. In total
permanent disability or 100 per cent life pension cases, the compensation an injured worker can receive, depending upon his age and
earnings, ranges from a low of only $18.46 to the maximum of
$48.46. A person with a 70 per cent permanent disability rating can
receive compensation, depending upon his age and earnings, from a
minimum of $4.62 to a maximum of $12.11 per week. A person
with a 69.5 per cent permanent disability rating or lower can receive
55. Ibid.
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no life pension, and his permanent disability benefits must cease at
the end of 400 weeks. For example, a twenty-five-year-old carpenter
who lost the sight of one eye would receive a permanent rating of
31 per cent or a total payment of $6,510. If he lost his major hand
below the elbow his permanent rating would be 61 per cent and he
would receive $12,310. For the loss of a leg below the knee, he would
receive a 57 per cent rating and payment of $11,970.56
Since all of these awards would be paid in the form of low weekly
benefits, it would be necessary to commute the total payment figures
at 4 or 5 per cent to arrive at the present cash value of such awards.
After commutation, the amount of the award would be considerably
lower.
The percentage of each premium dollar that the injured victim
would receive under a compensation plan would probably be far
less than he receives under the present system. The University of
Illinois report shows that the net return to litigants under the workmen's compensation plan is only 66.7 per cent, while the net return
57
to litigants under the FELA court and jury system is 80 per cent.
The Lawyers Committee for Judicial Freedom, organized in 1959
by a group of trial lawyers in California to study this problem,
sought to determine the amount of increase in judicial manpower
necessary to keep abreast of automobile accident litigation and the
amount of increase in commission manpower needed to keep abreast
of industrial accident litigation. The Committee's survey involved
a determination of the percentage of increase in judges during the
period from 1940 through 1959 and compared this with the percentage of increase in the number of Industrial Accident Commission
referees during the same period. This data was in turn compared
with the percentages of increase in population during the same period.
The statistics showed the following:5 8
Percentage of Increase
Population

121

Registered vehicles
Industrial accident commission referees

128
168

Superior court judges

79

These figures eloquently attest to the need for more judicial manpower to keep abreast of the mounting population and the increasing
number of registered motor vehicles operating on the highways. It is
56.
57.

ABA

58.

LAWYERS

AUTOMOBILE INSURANCE LAW CoMMIrrEE, supra note 4,

at 111-13.

Conard, supra note 53, at 1014.
CohMnrmEE

FOR

JUDICIAL

FiREEDOM,

PRELIMINARY

REPORT

ON

AUTOMOBILE CASES IN THE COURTS 22 (1960). The increase in the number of
registered automobiles is reported in CALIFORNIA SENATE FACT FINDING CoMMIrTER
ON JUDICIARY, supra note 28, at 58.
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a fair assumption that increases in the number of automobile garages,
repair shops and service stations as well as .of automobile mechanics,
garage men and service station employees have kept step with the rise
in population and the number of registered vehicles and highway
accidents; but judicial manpower has not kept pace.
If the well-meaning but misguided proponents of an automobile
accident commission would take another look at the record, there is
little doubt that most of them would revise their thinking and abandon their attempts to undertake another noble experiment entailing
the abolishment of a system of justice that has been tried and tested
for generations and that, despite its defects, is the best system so far
devised to achieve substantial justice in a democratic society.
A statistical fact sheet, prepared by the Chairman of the Lawyers
Committee for Judicial Freedom, containing a summary of important
data obtained in the various surveys in California is included in the
Appendix following this article.
ARE INSURANCE Coim[PANIEs LOSING MONEY?

The ultimate objective of tort law should be to ensure that every
person who suffers injury as the result of the fault of another has the
right to recover damages and the ability to satisfy that right. This
principle is well expressed by the Judicial Council of California:
"Compensation for personal injuries resulting from negligence should
not be denied without compelling reasons."5 9
In almost every state there are numerous gaps in tort law that
must be closed to accomplish the desired objective of more complete
recovery by innocent victims of highway accidents; however, it might
be well to analyze the contentions of certain purported spokesmen of
the automobile insurance industry. Numerous articles have appeared
in the daily press, in national magazines and in fraternal and trade
journals, to advance the following claims:
(1) Higher jury verdicts are resulting in higher automobile
liability insurance premium rates that will price the motorist
off the highway and bring about an automobile accident commission system.
(2) Liability insurance carriers that write automobile
liability accident insurance are consistently losing money in
their underwriting operations.
Both of these charges are gross misrepresentations of the facts,
and their constant repetition provides ammunition for proponents
of an automobile accident commission. Since virtually all casualty
59.

18 CAL. JUDICIAL COUNCIL BIENN.

REP. 33 (1961).

Published by UF Law Scholarship Repository, 1962

17

Florida Law
Review, Vol.PROPOSAL
14, Iss. 4 [1962], Art. 6
A UTOMOBILE
ACCIDENT
insurance carriers are opposed to any further extension of bureaucracy,
including any form of commission or board to administer automobile
accident claims, the insurance industry and its spokesmen are doing
themselves and the injured victims of automobile accidents a disservice in fostering this type of misleading and false propaganda in
an effort to "brainwash" prospective jurors. Every sound-thinking
person, especially the injured accident victim and his attorney, wants
the casualty insurance carriers to be in a solid financial condition
and does not object to the carriers earning an adequate return on
their investment. But the public is entitled to know the true financial
picture.
Take, for example, the "broken record" that is played over and
over again in the public press: "High runaway jury verdicts are
causing the increase in your automobile insurance rates." Insurance
executives will privately agree that it is the large number of small
settlements and verdicts, not the exceptional high verdicts, that cause
the increase in premium rates. Premium rates in the automobile
casualty field are supposedly based upon sound actuarial experience.
Automobile bodily injury liability rates for a 10,000/20,000 policy
are based on the loss ratio and experience covering the risk exposure
for those limits. The premium rates on a policy for a similar type
of accident liability with limits of $50,000/100,000 are based upon
actuarial experience and loss ratio calculated upon the risk exposure
for those higher limits. If the insurance industry were losing money in
writing higher coverages of $50,000/100,000 and $100,000/300,000,
this could easily be corrected by increasing the premium rates in those
brackets only. But the most significant rises in premium rates over
the years have been in the smaller coverages of $10,000/20,000. The
experience of practically all insurance carriers, including those in the
field of automobile public liability, shows that they are making
money on the policies with high limits.
At the beginning of 1962 the board companies writing automobile
bodily injury and property damage liability insurance in San Francisco established the following premium rates, using as an example
a policyholder with no violations and no accidents, who owned a
Ford, Chevrolet or similar medium-priced automobile:
Automobile Bodily Injury Liability
Amount of Coverage

Premium Rate

S 10,000/20,000
25,000/50,000
50,000/100,000
100,000/300,000

72.00
85.68
93.60
101.52
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Property Damage Liability
5,000
25,000

$27.00
32.40

From the foregoing it appears that for an increase of only $29.52
in premium rate a motorist may increase his bodily injury liability
coverage by $90,000 for each person injured and by $280,000 for each
accident; for an increase of $7.92 he can increase coverage by $50,000
for each person injured and $200,000 for each accident; and by an
increase of $5.40 he may increase his property damage coverage five
times.
A study recently published in the Columbia Law Reviewo indicates that of all personal injury cases handled in New York City, 91
percent of the cases resulted in recoveries of $3,000 or less to the
claimant and only 3 per cent of the claimants recovered over $10,000.
In a sample of cases in which suits were filed, the median recovery
was only $725 and the average $2,058. In a sample of cases in which
suit was not brought, the median recovery was $575 and the average
$912.
It is a matter of common knowledge that the level of verdicts
in New York City is probably the highest in the nation. It can therefore be assumed that 97 per cent or more of verdicts throughout
the country are under $10,000. The Judicial Council of California
states: 61
"The charge that accident victims suffer financial distress
and privation while awaiting trial is alleged to be disproved
by the fact that the average claim paid by one large insurance
company in 1958 was only $895 .... "
As a further example of how the insurance industry has misled
the public in its efforts to influence prospective jurors with this kind
of propaganda, one need only consider the statistics referred to earlier
in this article indicating that not more than two per cent of all automobile claims that are filed with insurance carriers ever go to verdict.
Since it may be assumed that about half result in a plaintiff's verdict,
it means that only one per cent of all claimants ultimately receive a
favorable verdict at the hands of the jury, the rest being settled or
otherwise disposed of. This means that only three hundredths of one
per cent of all claimants secure recoveries in excess of $10,000 in the
form of verdicts.
As a further illustration of the relatively low average payments
60. Franklin, Chanin & Mark, Accidents, Money and the Law: a Study of the
Economics of Personal Injury Litigations, 61 COLUM. L. REv. 1, 15-17 (1961).
61. 18 CAL. JUDICIAL COUNCIL BIENN. REP. 50 (1961).
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made in settlement of automobile accident claims, a recent report
issued by Temple University, following an extensive survey conducted
6 2in the State of New Jersey, states:
"Total. The most striking conclusion evident from the data
shown in Table 28 is the concentration of settlements at the
lowest levels. It is evident that 66.13 percent of all settlements
were made for amounts of less than S299.99; only 5.41 percent
were for amounts in excess of $1,500.
"Property Damage. In the data for property damage settlements a slightly different pattern is evident. Altogether 79.55
percent of all settlements were for less than $399.99; only 1.62
percent were for more than S1,500....
"Bodily Injury and Medical Payments. Bodily injury settlements under liability show a somewhat different distribution,
the modal claim being in the $1,500-and-over category (17.53
percent). On the other hand, 48.45 percent reported settlements
of $299.99 or less....
"The median of the bodily injury settlements was $321,
and the arithmetic mean, $1,177 if the midvalue of the interval
of $1,500 and over is assumed to be $5,000. More than half of
these claims, 55.67 percent, were for under $400."
The insurance industry's own magazinea admits that high verdict
propaganda defines a false issue. High jury verdicts are few and far
between, are justified by enormous injuries and play only a minimal
part in loss ratios. Certain insurance companies by their stubborn
refusal to settle claims and automatic placing of arbitrarily low figures
on their files share responsibility for current court congestion. The
falsity of insurance propaganda to the public is inadvertently proved:64
"The topics generating the most interest in the claim and
court battlefields during the year were those of high jury
awards and congested court calendars. Though often tied together because of their common image of reference, the court,
neither they nor the problems they represent have any direct
reference to or interdependence on one another."
The crowded court calendar has a stronger effect than high verdicts:Gs
62. Temple University School of Business & Public Administration, Economics
& Business Bulletin, March 1960, p. 31.
63. Dugan, Review of Claim and Loss Activities Shows Small Group Jamming
Courts, 182 THE WEEKLY UNDERWRrrER 82 (1960).
64. Ibid.
65. Ibid. (Emphasis added.)
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"Strange as it may seem, the high verdict does not have as
strong an effect on insurance as the crowded court calendar.
In this respect the importance of the large verdict or juiy award
has been overemphasized. It has not risen in any greater proportion than the cost of living. Nor should it have any great
effect on a loss ratio, for it is but one of the considerations of
an efficient underwriter who gives it a proper place in the law
of large numbers."
The size of the jury verdict reflects the severity of the injury:00
"Besides, who may say what is excessively high today? The
primary requisites for high jury awards are serious personal
injuries causing permanent disability or death. Lacking these,
protection against excessiveness is amply afforded by appellate
review. The company with conscientious underwriters, an
efficient and adequate claim force, and a capable legal staff
will automatically keep its number at a minimum."
Only two per cent of all cases actually go to trial:

7

"Not all claims for personal injury end up in suit. The
great majority are settled before action is begun, most even
before a lawyer has appeared in the picture. Generally, even
then, most cases that do get to a lawyer are settled by him.
The important point is that of those that do get into the
attorney's hands and into suit, only two percent actually go to
trial, and not all of these latter result in plaintiffs' verdicts.
Thus is the high award made to assume its proper place in
the big picture."
Another claim of the insurance industry is that it consistently
loses money in underwriting operations. An example of the type of
propaganda referred to is provided in a recent newspaper report of
an interview with an executive of a large insurance company, here
referred to as "Company A":
" 'Auto insurance is getting too expensive,' [says the executive]. 'We feel we are getting to the point of being priced out
of the market. People can't afford to buy it; yet they have to.
"'Our underwriting insurance business has been in the
red for 36 years, with a 102% loss ratio. We can't make any
money out of it. Some companies feel that maybe the compensation idea is good- let the state take it away.

66.
67.

Ibid.
Ibid.
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"'But the more they think the more they realize that the
minute you open the slightest hole in the dyke, it won't be long
until government takes over all the business or exercises tight
control.' "
A recognized insurance journal and information sheet states that
Company A reported, for the first six months in 1961, premiums
earned of $19,700,000 and losses incurred of $10,200,000, or a loss
ratio of only 51.7 per cent. Any company that cannot operate at a
profit with such a low loss ratio has no business staying in the insurance field. Company A also reported that it had a net underwriting gain of $265,000 and an investment gain of $911,000, producing a net income of S1,100,000 for the first six months of 1961. The
same journal also contains the following comment:
"Herewith [are presented] significant highlights from the first
six months experience of 128 fire and casualty insurance companies during 1961, and of these 128 companies, more than
two thirds (or 79 companies) show underwriting losses. Gains
from investments, in most cases, offset the losses from insurance
operations .... ." [Emphasis added.]
These figures, however, which are reported to the state insurance
department by the companies themselves, are misleading because they
do not identify hidden profits that are concealed in company books
under the guise of policy surpluses and reserve funds.
Hidden Profits
Again using Company A as an example, it appears from its statement filed with the state insurance commissioner that its net underwriting gain for the calendar year 1960 was $1,403,116 and its net
investment gain and other income was $1,682,566, making a total
net income of $3,085,683. The company may complain that in -the
calendar year 1959 it reported a net underwriting loss of $85,794;
however, this is more than offset by the fact that in the calendar year
1960 it received a refund of federal income taxes and interest paid
in prior years amounting to $280,854. It also enjoyed, in the calendar
year 1959, a neat profit from a net investment gain and other income
of $1,439,174. When it is considered that its total paid-in capital
stock is only $2,400,000, its stockholders appear to have been enjoying
a substantial profit on their initial investment. No part of the-company's profits seems to be used to reduce automobile insurance premium rates.
Another interesting facet of the insurance company's operations
is not revealed to the public. In computing its net underwritinggain
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or loss at the end of the year, which is sometimes reported as a loss,
as it was in 1959, the company does not include as underwriting income any interest or other income from the declining balance of the
earned premiums. Premiums earned for 1960 totaled $39,269,623.
Assuming that half of these annual earned premiums, or $20,000,000
are invested and produce an income equivalent to 4 per cent per
year, this would result in additional underwriting income of $800,000.
This is income from earned premiums for the current calendar year
and in all fairness should be considered as underwriting gain or profit.
If such an accounting method had been employed in 1959, the company would have reported a lucrative underwriting gain and in 1960
would have experienced a reportable underwriting gain of approximately $2,200,000. Since the company did not indicate in its official
financial statement filed with the state insurance commissioner what
income is enjoyed from its investment of premiums earned from policy
holders during the current year, the foregoing computations must
necessarily be rough estimates.
The insurance carriers in their propaganda in the public press do
not mention that the annual increase in "surplus as regards policy
holders" each year usually conceals a substantial unrealized profit that
is realized in later years.
As of the end of 1960, the company had assets of $69,464,633,
which included bonds of the value of $36,484,015, stocks in the amount
of $18,509,414, real estate with a net worth of $1,712,717, cash bank
deposits of $5,350,571, and monies due from agents on balance of uncollected premiums of $5,860,837. These assets have been accumulated
from an initial investment of only $2,400,000 in paid-in capital stock.
In its automobile bodily injury liability business transactions for
the year ending 1960, Company A had premiums earned of $9,588,574
and losses incurred of $5,070,854, which represents a loss ratio of
only 52.9 per cent. Any efficiently operating company should make
a profit on its automobile bodily injury business with such a low
loss ratio.
In its annual report to stockholders for the calendar year 1960,
Company A proudly asserts:
"Higher rates, improved underwriting practices, and a lower
expense ratio combined to produce a satisfactory over-all underwriting profit. On a statutory basis this amounted to $1,403,117.
After adjusting for estimated equity in the increase in unearned
premium reserve the underwriting profit was $2,233,437. Both
of these figures reflect results before provision for policyholders'
dividends, which amounted to $285,664. A comparison with
corresponding figures for the year 1959 follows:
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Year

Statutory
Profit

Percentage
of Earned
Premiums

Adjusted

1960
1959

$1,403,117
-85,794

3.57
-. 24

$2,233,437
174,319

Percentage
of Earned Policyholders'
Premiums
Dividends
5.69
.48

$285,664
12,368"

It now appears from its private report to its stockholders that if
the proper adjustment is made for estimated equity in the increase
in its unearned premium reserve, the underwriting profit for 1960
is $2,233,437 rather than 51,403,117, as reported to the public and the
insurance commissioner. This results in a profit in underwriting alone
of almost 100 per cent over its original invested capital of $2,400,000.
For the 1959 calendar year it now appears that its actual profit from
underwriting operations alone was $174,319 rather than a loss of
$85,794, as reported to the commissioner.
The addition of profits from investments produces the following
result, described in the report as follows:
"Regular investment income, after bond amortization,
amounted to $1,735,446 in 1960, an increase of 8.9% over the
$1,593,794 reported for 1959. Bond interest was increased considerably as a result of new purchases of high grade tax-exempt
bonds at prices yielding close to four percent.
"Underwriting and investment operations together produced
a profit on a statutory basis of $3,085,683, or $4.29 per share.
After adjusting for equity in the 1960 increase in unearned
premium reserve the combined profit was $3,916,003, or $5.44
per share. No effect is given in the foregoing figures to policyholders' dividends, which amounted to 40 cents per share. A
comparison with the year 1959 follows:

"Year

Statutory
Profit

Per
Share*

1960
1959

$3,085,683
1,353,379

$4.29
1.88

Adjusted

Per
Share*

Policyholders'
Dividends

Per
Share*

$3,916,003
1,613,492

$5.44
2.24

$285,664
12,368

$0.40
0.02

*Based on 720,000 shares outstanding after 3 for 1 stock split effective
October 14, 1960."

This company was originally capitalized at $2,400,000 by issuing
240,000 shares of capital stock with a par value of $10.00 per share.
In October 1960, a three-for-one stock split became effective with
720,000 shares of stock outstanding.
The foregoing figures show that for each share of stock having
a par value of $3.33 after the stock split, there was a profit of $5.44
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per share for the calendar year 1960 and $2.24 for the calendar year
1959. This was based on 720,000 shares of stock outstanding after
the three-for-one stock split. In order to determine the profit before
the stock split these figures must be multiplied by three, resulting
in a profit per original share of stock of $16.32 for 1960 and $6.72 for
1959, as against its par value of $10.00 per share.
The company further glows with pride over the following achievements:
"Total admitted assets at December 31, 1960, amounted to
$69,464,633.28, an increase during 1960 of $5,277,438.16. Surplus to policyholders, based on Association valuations for
securities owned, amounted to $20,465,006.92, an increase during the year of $2,712,803.98, after dividends of $696,000 to
stockholders.
"Computed in accordance with the customary formula,
the value of each share of the Company's stock at December
31, 1960, was estimated to be $37.81, compared with $31.91 at
December 31, 1959. Both figures are based upon 720,000 shares
outstanding after the three for one stock split effective in
October, 1960."
Since these stock values are computed after the three-for-one stock
split, the adjusted original investment in each share of stock would
be only $3.53. To compute the actual value of each share of stock
in terms of its original par value, the quoted figures must be multiplied by three. On this basis, stock that had an original par value of
only $10 per share was worth $113.43 in 1960 and $95.73 in 1959.
The company rightfully boasts of these accomplishments despite
regular dividend payments over the last four years:
"Dividends to stockholders were paid on January 1, 1960,
April 1, 1960, and July 1, 1960, on the basis of $2.80 annually
per share, a rate which had prevailed since July 1, 1956. The
quarterly dividend paid on October 1, 1960, was at an increased annual rate of $3.00 per share. These payments were
made on 240,000 shares outstanding prior to the ' for I split
effective on October 14, 1960."
Thus it appears that this remarkable increase in the value of capital
stock was made possible despite an annual dividend for many years
of $2.80 per share, or a rate of return each year of 28 per cent of the
stockholders' original invested capital of $10 per share.
Company A is not an isolated example. All insurance companies
doing business in California in 1959, including California corporations and corporations from other states, showed total assets of over
133 billion dollars, including bonds and stocks totaling over 80
billion dollars, mortgage loans and real estate of approximately 40
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billion dollars, and cash in bank deposits of over 2.2 billion dollars,
all of which is producing income in the form of stock dividends and
interest on bonds and bank accounts. As of December 31, 1959, these
companies had paid-in capital stock of $1,456,000; thus, it is apparent
that the stockholders have been doing very nicely, with total assets

of over $133,000,000.
A penetrating and revealing newspaper article unmasks to some
extent these hidden profits of the insurance carriers that are not
mentioned by the carriers when they complain in the public press
about their claimed underwriting losses. The New York Post makes
the following report of its investigation of insurance rates in the
State of New York:6s
"The insurance companies claim that the repeated increases
have been unavoidable because they're losing money. The
State Insurance Dept. apparently agrees with them. But it
just isn't so.
"The auto insurers are grouped together by the State Insurance Dept. under the general heading of 'fire and casualty'
underwriters. The department's annual report for 1959 (the
1960 report won't be available for perhaps three more months)
shows that these companies had a $135,569,749 profit on their
insurance business and a whopping $544,051,448 - a half billion
dollars - in income from investments.
"The companies say those figures are misleading. They say
that the only true picture of auto insurance profit or loss is
that reflected in the figures for the individual auto lines: auto
bodily injury liability, auto property damage liability, auto
collision, and auto fire, theft and comprehensive. This may
sound like a reasonable argument - but it isn't as we shall see.
"These figures show that the underwriters lost 3.9 per cent
on auto bodily injury liability premiums in 1959 (although
some companies showed a profit), enjoyed a 10.3 per cent profit
on auto property damage liability, had a 9.3 per cent average
profit on auto collision, and on auto fire, theft and comprehensive coverage had a profit of 5.8 per cent.
"It doesn't sound as though the insurers are starving. But
the underwriters insist that their losses on bodily injury
liability more than offset their profits on other auto insurance
lines. In this state, according to their complaint they've suffered 'an underwriting loss on their automobile liability insurance business of approximately $24,100,000 in 1956, $49,400,000 in 1957, $59,200,000 in 1958, and $35,700,000 in 1959.'
68.

Carr & Fox, Auto Insurance - Why You Pay So Much, N.Y. Post,

ar. 13,

1961 (Magazine), p. 6.
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"A spokesman for the industry calls these figures 'staggering,'
and indeed they are. But do they tell the story?
"They do not.
"The sleight-of-hand that turns a real profit into a propaganda 'loss' is accomplished with one word in the industry
statement just quoted. The word is underwriting.
"Insurance company ledgers are jammed with hidden profits
- hidden from the public, that is. The State Insurance Dept.
knows about them, although it does nothing about them.
"One such profit-hiding gimmick is required by law, in
fact. It is the reserve for unearned premiums. If a policy is for
one year, and the premium is paid in full in advance, at the end
of one month 1/12 of that premium is 'earned' and may be
counted as an asset; 11/12 (for the succeeding months) are
still 'unearned,' and must be counted as a liability on the books.
But the company has already paid out all of the costs on that
premium except a possible claim against the company. Therefore, as an authoritative insurance text points out, 'the equity
of some 35 to 50 per cent in that reserve is, in effect, surplus.'
"But that's chicken feed compared with the big hidden
profit.
"The big one is the income from investments.
"Nearly a decade ago the National Assn. of Insurance Commissioners - in which New York's State Insurance Superintendent plays a major role -appointed a committee to study the
question of what should be counted as profit in an insurance
company's operations.
"The committee decided that if the insurance companies
were to be guaranteed a profit (as they now are in this state 3.5 per cent of your premium), 'all investment income, excluding realized and unrealized capital gains and losses,' would have
to be treated as profit.
"The insurance companies hit the roof. After all, every
insurance company has two functions: underwriting and investment. In this state, between 55 and 60 per cent of your premium goes into a reserve from which claims are paid (the remaining 40 to 45 per cent includes an allowance for profit
for the company, the agent's and the broker's commissions,
and general expenses of doing business). The money in that
reserve is invested, and it earns money - but not for the policyholder. Like a bank, an insurance company profits from investments made with money turned over to it by its customers.
"The investment income isn't broken down by types of
policies (whose reserve fund provides the money for investment). So a true picture of the insurance companies' real profits
is impossible.
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"But these figures give food for thought. In 1959, when the
underwriters were losing $535,700,000 on auto bodily injury
liability insurance in this state, those same companies racked
up phenomenal profits - $135,569,749 from their total fire and
casualty coverage, $544,051,448 from investments.
"Of course there are exceptions. Because of special problems within or outside the company, or because of bad management, or because of many other factors, some companies may
lose money. But not many."
If the insurance industry wishes to advertise to the public the fact
that it was losing $35,700,000 in 1959 in its automobile bodily injury
liability insurance in the State of New York, it should, in fairness
to all, at the same time advertise the fact that it made over $679,000,000
profit in its total fire and casualty coverage from underwriting and
investment gains. In California, if the carriers wish to advertise the
fact that over two thirds of the carriers writing fire and casualty insurance during 1961 showed underwriting losses, they should by the
the same token disclose to the public the fact that their gains from
investments in most cases offset losses from underwriting operations.
They should also have the frankness to disclose that after adjusting
their underwriting income for the "equity" in their annual "increase
in unearned premium reserve," they actually are making a handsome profit on both their underwriting and investment operations.
This raises the question whether investment income should be
considered as a factor in rate-making. As the article in the New York
Post points out, the states still do not include investment income in
rate-making. 69 Since assets acquired by the insurance carrier are
earned from premium rates charged the policyholder, there is no
reason why this investment income should not be recognized by state
insurance commissioners as a basis for providing lower premium rates
to the motoring public.
Further evidence of the insurance carriers' hidden profits that are
generally concealed from the public is contained in an official minority
report of a recess commission appointed by the Massachusetts legislature in 1957 to inquire into premium rates established under the
Massachusetts compulsory automobile insurance law. As stated in
the minority report, there was "widespread dissatisfaction throughout
the entire Commonwealth on the rates that are being charged by
7 0

the insurance industry."

The majority report said that the insurance companies were losing
69. Ibid.
70. MASSACHUSETTS SENATE, SPECIAL COMMISSION ON THE MOTOR VEHICLE LAWS
AND THE INSURANCE LAWs, REPORT 157 (1959) (minority report).
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money. But the writer of the official minority report, Senator Harold
W. Canavan, concluded that "the majority report of the committee
did not give the automobile owner the safeguards and protection
he deserves and needs."71 The minority report revealed that the commission had relied on actuarial advice provided by a Mr. Joseph Linder, a member of a firm doing a substantial amount of work for the insurance industry, and further revealed that in earlier premium rate
disputes between the Insurance Commissioner and the companies,
Mr. Linder had testified "as an expert for, and in behalf, of the in72
surance companies."
The minority report concluded that the insurance companies
were making tremendous profits. In the ten-year period from 1949
through 1959, compulsory automobile insurance premiums on private passenger cars increased in the amount of about 49 million dollars, or approximately 200 per cent. The companies received approximately 75 million dollars in compulsory automobile insurance premiums in 1959.73 The minority report adds:7 4
"Out of this 75 million dollars, the insurance industry keeps
32.5% [or $24,875,000] as a gross profit. From these figures it
is obvious that the insurance industry is making a substantial
profit. It is interesting to note that the insurance industry
[is] ... asking for another increase ....

"In property damage coverage, the latest figures available
are for the year 1955 and show that the insurance industry
received in premiums $40,513,839 and paid out $24,274,455
keeping as a gross profit $16,239,884.
"On extra-territorial, guest, medical payments and excess
limits the latest figures available are for the year 1956 and
show the insurance industry received $30,250,986 and paid
out $11,734,255 keeping $18,516,731 as a gross profit."
The minority report continued: 75
"From the above figures, the difference between what the
insurance companies received and paid out, on all phases of
motor vehicle insurance, amounts to 574,689,127 which represents a gross profit to the insurance industry for a one year
period."
Thus is can be seen that the "poverty" of the casualty insurance companies is an untenable and grossly misleading representation. The following is a summary of the above insurance company profit figures:
71.

Id. at 166.

72. Id. at 158.
73. Id. at 159.
74. Ibid.
75. Id. at 160. (Emphasis added.)
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Compulsory insurance
Property damage
Physical damage
Extra-territorial, etc.

$24.3 million
16.2 million
15.5 million
18.5 million
$74.5 million

6

The report adds: 7

"[A]ll motor vehicle insurance rates, other than compulsory
insurance, for motorists of [Massachusetts], are made and
fixed outside the Commonwealth of Massachusetts, and on a
nationwide experience by the National Bureau of Casualty
Underwriters which is a private organization run by the insurance industry.
"The above facts show that the insurance companies set their
own rates and make tremendous profits at the expense of the
public."
The minority report raises a vital point in speaking about the
7
reserves of the automobile insurance industry in Massachusetts:
"Out of every dollar received by the insurance companies
for compulsory insurance they set 67'/2 cents aside for outstanding unpaid losses. It takes 10 years before all of these
outstanding unpaid losses are paid. For example in the year
1959 the insurance industry will take in approximately 75
million dollars in premiums on compulsory insurance. Out of
this they will set aside 67.5% or $50,625,000 for personal injury claims that will be suffered in 1959. Experience has shown
that it will be 1969 before all injuries suffered in 1959 have been
fully paid. What does the insurance industry do with this
money that it is holding for ten years? The industry admits that
it invests it in securities and gets interest from it. The [Massachusetts] Insurance Commissioner admits that the interest
received by the industry on these investments is not considered
as a factor in fixing or reducing rates for motorists of [Massachusetts]. The insurance industry has received millions of
dollars since 1927 from these investments of the motorists'
money. This member [Senator Canavan] has filed legislation
in an effort to correct this inequity ....
The minority report concluded: "[T]he insurance companies have
taken care of themselves well. It is the motorist that needs protection
from the ever-increasing and unjustifiable insurance rates. "76.

Ibid. (Emphasis added.)

77. Id. at 162-63.
78.

Id. at 165-66.
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Thus it can be seen how interest income totaling millions of
dollars has gone into the profit column and has never been utilized to
reduce compulsory insurance rates. This interest money properly
belongs to the public- the reserves are held for the premium payers'
losses.
Additional light is cast upon the charge that automobile insurance
rates are too high because of high verdicts by the following releases
of the Casualty Insurance Association, as quoted in the Confidential
Flyer issued by the state branches of the casualty insurances companies and distributed in the states of Massachusetts and New York
by their agents along with renewal insurance requests:
"'Are insurance rates too high?' ask the companies.
"'Comparethe Costs ....
"The nationwide average increase of automobile liability
insurance rates over the 1935-1939 average, was 74 per cent
as of January 1, 1958.
"During the same period the price of other items in the
family budget zoomed much more. Here is how some of them
compared, according to the U.S. Department of Labor, Bureau
of Labor Statistics.
"Hospital rates
New Cars
Food
Fares
Clothing
Auto Repair Costs

UP
UP
UP
UP
UP
UP

294
142
135
139
106
95

per
per
per
per
per
per

cent
cent
cent
cent
cent
cent."

The insurance industry has therefore proved by its own statistics
that the increase in automobile liability insurance rates is not excessive when compared with other goods or services.
In a further effort to establish that premium rates are reasonable,
the Casualty Insurance Association in the same flyer states:
"It cost $7.2 billion in 1957 to pay for traffic accidents for property damage, legal, medical, surgical and hospital costs,
and loss of income from absence from work. This is $42.23
for each man, woman and child in the U.S. ...
"Property damage accidents outnumber bodily injury acciModern cars with elabodents by more than five to one ....
rate chrome trim, wrap around windshields, tinted glass,
twin headlights, triple tail lights, and sweeping fenders have
changed yesterday's minor sideswipe into today's major repair
job. A bumper and front end repair job that cost $29.70 five
years ago is valued at $56.75, an increase of 91 per cent."
It therefore appears from the carriers' own records that the major part
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of the cost of insurance coverage today is the high cost of repairs,
which outnumber bodily injuries by five to one.
The United States Department of Labor, Bureau of Labor Statistics, reports that consumer prices in the following general categories
of goods and services in the calendar year 1958 have risen by the fol79
lowing percentages from the 1947-1949 base level:
Percentage

Percentage
123.5
120.3
107.0
127.7
140.5

All items
Food
Apparel
Housing
Transportation

Medical care
Personal care
Reading & recreation
Other goods & services

144.4
128.6
116.7
127.2

Prices of medical care rose more rapidly than prices of any other
single item of goods or services. The breakdown of the rise in the
consumer price index for medical care items between the base period
1947 and 1949 as compared with 1958 is as follows:O
Percentage
All medical care items
General practitioner's fees
Surgeons' fees

144.4
139.3
122.7

Percentage
Dentists' fees
Hospital room rates
Prescriptions & drugs

131.4
198.0
120.7

Although it costs considerably more today to repair automobiles, it
also costs considerably more to repair human beings who have been
injured.
It is also significant to note that the per capita cost of social welfare expenditures in all items has gone up at a phenomenal rate.
Consider the large increases in social welfare expenditures per capita
under public programs for fiscal year 1957-1958 as compared with
fiscal year 1934-1935:81
Dollars Spent Per Capita

Total

79.

Percentage Change

Fiscal
Year
1934-35

Fiscal
Year
1957-58

Actual
Expenditures

Expenditures in
1958
Prices

$51.69

$244A3

373

125

HEALTH INSURANCE INSTITUTE, SOURCE BOOK OF HEALTH INSURANCE DATA 55

(1961).
80. Id. at 57.
81. U.S. Dep't of Health, Education & Welfare, Social Security Administration,
Soc. Sec. Bull., Oct. 1959, p. 7.
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Public aid _,
Health and medical
services
'Other welfare services
Veterans' programs
Education
Social insurance

23.07

20.22
21.16
5.09
27.63
80.46
89.13

405
485
706
368
2,921

140
178
282
123
1,333

The general tone of the propaganda disseminated in the public
press by the insurance industry might lead the average citizen to
believe that the whole economy of the country could be wrecked by
the skyrocketing jury verdicts in personal injury and death cases.
Nothing could be farther from the true facts.
The National Safety Council reports that in the nation as a whole
the cost of motor vehicle accidental injuries and deaths for the calendar year 1960 amounted to 4.3 billion dollars.82 While admittedly this
sounds like a large sum of money, it is actually infinitesimal when
compared with the huge sums spent annually by the American
people for items of personal consumption. The following official
tabulation for the calendar year 1960 is revealing: 83

Type of Product

Personal Consumption Expenditures
(Billions of Dollars)

Food
Household operation
Transportation
Housing
,Clothing, accessories, jewelry
Recreation
Personal business
Medical care (including
health insurance)
Alcoholic beverages
Tobacco
Personal care
Religious and welfare activities
Private education and research
Foreign travel and remittances-net
Death expenses
Total

Per Cent
of Total

70.2
45.9
40.7
42.2
33.9
19.4
20.6

21.3
14.0
12.4
12.8
10.3
5.9
6.3

19.6
9.9
7.5
5.2
4.7
4.5
3.0
1.6

5.9
3.0
2.3
1.6
1.4
1.4
0.9
0.5

328.9

100.0

The American people spent 19.4 billion dollars in 1960 for
recreation, which is more than four times the national cost of bodily
injury claims incurred on the highway. The American public spent
82.

ACCIDENT FACTS 1961, 5.

83.

HEALTH INSURANCE INSTITUTE,

supra note 79, at 50.
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in the same year 20.6 billion dollars for personal business, almost
five times the cost of compensating injured highway victims. The
American public also spent a combined total of 22.6 billion dollars
for alcoholic beverages, tobacco, and personal care, which is over
five times the cost of compensating injured victims.
American women spent 5 billion dollars in beauty salons and 2
billion on cosmetics.
In 1960, the total amount spent for personal injury claims arising
out of motor vehicle accidents was only 1.8 per cent of the total
consumption8 4
PRACTICAL ALTERNATIVES

To extend compensation benefits to a greater number of automobile accident victims within the existing framework of the "fault
system," many proponents of the present court and jury system advocate the following:
(1) Comparative negligence as a substitute for contributory
negligence.
(2) Compulsory uninsured motorist coverage.
(3) Compulsory unsatisfied judgment funds.
(4) Compulsory automobile liability insurance.
(5) Government control of premium rates charged by
casualty insurance companies.
(6) Repeal of guest statutes.
(7) An insurance deposit corporation to protect policyholders from insolvency of insurance carriers.
Some of these suggestions are desirable and will in time materialize. Some, such as compulsory automobile liability insurance and
governmental control of premium rates charged by casualty insurance
companies, are inevitable if the carriers do not voluntarily institute
certain innovations, such as voluntary unsatisfied judgment funds or
corporations.
ComparativeNegligence
The writer believes that any fair-thinking person, after a calm
and dispassionate review of the arguments pro and con, will be forced
to concede that comparative negligence is a more equitable rule of
law than contributory negligence. The philosophy of contributory
negligence, that only one per cent negligence on the part of the
plaintiff will bar recovery from a defendant guilty of 99 per cent
negligence, condemns the rule as unjust on its face.
84.

NATIONAL SAFETY COUNCIL, AccIDENT FACTS 1961, 5.
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Comparative negligence is already established by statute in the
states of Arkansas, Georgia, Mississippi, Nebraska, South Dakota, and
Wisconsin. 85 In Tennessee the doctrine of remote comparative negligence has been established by judicial decision in the absence of
statute. 6 Unsuccessful attempts to establish comparative negligence
have been made in the states of Alabama, California, Florida, Indiana,
Iowa, New York, and Pennsylvania. S 7 The doctrine of comparative
negligence has been invoked traditionally under the general maritime
law and has been established by federal statute since the enactment
of the FELA and the Jones Act. 8 The Judicial Council of the State
of California has recently become interested in the problem. In its
discussion of this subject as it relates to the over-all problem of the
court and jury system versus an automobile accident compensation
commission plan, the Judicial Council comments: 89
"Proponents of comparative negligence claim its adoption
would tend to relieve court congestion because (1) there would
be no need to demand a jury trial, (2) parties would be more
likely to reach a reasonable settlement when the rule was no
longer all or nothing, and (3) personal injury litigation would
be simplified and less the dominion of the specialist, thereby
alleviating delay caused by conflicting trial dates of counsel.
Opponents argue court congestion would increase, rather than
decrease, because (1) a greater number of suits would be filed,
(2) the risk of plaintiff's receiving nothing being substantially
removed, a smaller number of settlements would be made,
(3) a jury trial would still be demanded in anticipation of a
more liberal award, and (4) trials would be more complicated
and specialists would continue to handle the bulk of the cases.
"In view of the conflicting claims, a study was made by the
Columbia University Project for Effective Justice to ascertain
the effect of the 1955 Arkansas statute adopting a complete
comparative negligence system. The conclusion reached was
that substitution of comparative negligence for contributory
negligence 'did not drastically alter the size or quality of the
courts' burdens.' "
85. ARK. STAT. §§27-1730.1, .2 (Supp. 1961); GA. CODE ANN. §§94-703, 105-603
(Supp. 1961); Miss. CODE ANN. §1454 (Supp. 1960); NEB. REV. STAT. §25-1151 (1956);
S. D. CODE §47.0304-1 (Supp. 1960); Wxs. STAT. ANN. §331.045 (Supp. 1961).
86. INSTITUTE OF JUDICIAL ADMINISTRATION, COMPARATIVE NEGLIGENCE 10 (Aug.
15, 1959).
87. INSTITUTE OF JUDICIAL ADMINISTRATION,
MENT 1 (March 17, 1959).

88.

COMPARATIVE

NEGLIGENCE SUPPLE-

35 Stat. 66 (1908), 45 U.S.C. §53 (1958); 41 Stat. 1007 (1920), 46 U.S.C.

§688 (1958).
89.

18 CAL. JUDICIAL COUNCIL BIENN. REP. 27 (1961).
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In discussing the charge made by the opponents of comparative negligence that it would cause an increase in insurance premiums, the
Judicial Council further states: 9 0 "[N]o evidence has been found
to support the charge that insurance rates would rise. On the contrary, a recent study concluded that comparative negligence had no
noticeable effect on insurance rates." In concluding this portion of
its report, the Judicial Council made the following recommendation
with only one dissenting vote: 91 "Comparative negligence will aid
in making compensation more nearly equal to losses, and the Council
recommends that some form of comparative negligence rule should
be adopted in California."
Compulsory UninsuredMotorist Coverage
As previously mentioned, five states now have mandatory uninsured motorist coverage. 9 2 This coverage should be a "must" in every
state. Most casualty insurance companies are in favor of uninsured
motorist coverage and offer it voluntarily to most policyholders
throughout the United States. The advantages of a compulsory uninsured motorist statute are exemplified by its beneficial results in
California, where the coverage is required by statute unless waived
by the policyholder. 9 3 Reports from insurance carriers in California
indicate that not more than one or two per cent of the policyholders
waive the coverage. It is therefore almost automatic for all carriers
writing automobile public liability, bodily injury and property damage insurance to include the uninsured motorist coverage in each
policy they issue, at an additional premium cost of only a few dollars
a year. Since at least 87 per cent of California motorists have automobile public liability coverage, only 13 per cent of the motorists of
California are uninsured for public liability. 94 Consequently, it is
only in that limited number of situations in which one of this 13
per cent uninsured class collides with another motorist in the same
13 per cent group that insurance coverage is not available. The
chance of this occurring in any collision is approximately 1% per
90. Id. at 29.
91. Id. at 31.
92. CAL. INs. CODE §11580.2 (Deering Supp. 1961); FLA. STAT. §627.0851 (1961);
N.H. REV. STAT. ANN. §§268:15, 412:2-a (Supp. 1961); N.Y. INS. LAW §600 (Supp.
1961); S.C. CODE §§46-750.23-1-6 (Supp. 1960); VA. CODE ANN. §§38.1-381 (Supp.
1960).
93. CAL. INS. CODE §11580.2 (Deering Supp. 1961).
94.

18 CAL. JUDICIAL COUNCIL BIENN. REP. 36

(1961).

Another official report

of the California legislature contains similar findings: "About 88 percent [of licensed
drivers in California] are covered by public liability insurance; perhaps another
8 percent have either posted a bond or are otherwise capable of proving financial
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cent. Stated differently, in approximately 98Y2 per cent of the accidents today in California, the motorists involved are protected by
public liability insurance carried by other motorists or by uninsured motorist coverage in their own policies.
Compulsory UnsatisfiedJudgment Funds
There are two forms of unsatisfied judgment funds: state-operated
and industry-operated. 95 State-operated unsatisfied claim and judgment funds are in effect in three states, and industry-operated unsatisfied judgment funds are in effect in two states and Canada.,,
One of the main purposes of unsatisfied judgment funds is to
compensate innocent victims of automobile accidents for injuries
caused by financially irresponsible drivers and others who, for various
reasons, cannot be compelled to pay for injuries caused by their negligence. This would, of course, include not only uninsured defendant
motorists but also hit-and-run drivers, uninsured out-of-state vehicles,
stolen cars, cars operated without the owner's consent even though
insured, and unregistered vehicles. However, most policies that include uninsured motorist coverage provide protection against these
risks. The State of California made an extensive study 97 of the
problem of the financially irresponsible motorist and after considering
various methods of solving the problem, including compulsory automobile insurance and different types of innocent victim plans, such
as unsatisfied judgment corporations and unsatisfied judgment funds,
finally enacted a compulsory uninsured motorist statute in 1958.0s
Compulsory Automobile Liability Insurance
Unless a careful survey should disclose that there is still a substantial number of innocent victims of automobile accidents who go
uncompensated because of financially irresponsible motorists, it seems
that compulsory uninsured motorist coverage is the best solution of
the problem. Unless such legislation is adopted, additional states may
responsibility. Thus in California about 4 percent ... are financially irresponsible
in the event they are involved in a traffic accident." CALIFORNIA LEGISLATURE, COMMITTEE ON JUDICIARY,

SUB-COMMITTEE ON TRAFFIC ACCIDENT CONSEQUENCES,

FINAL

REPORT 11 (April 1959). Stated differently, approximately 94% of licensed drivers
in California are financially responsible.
95. Murphy & Netherton, Public Responsibility and the Uninsured Motorist,
47 GEo. L.J. 700, 724 (1959).
96. Ibid.
97. CALIFORNIA SENATE INTERIM COMMrrrEE ON VEHICLES & AIRCRAFT, THE
FINANCIALLY IRRESPONSIBLE-MOTORIST, REPORT (1955).
98. CAL. INS. CODE § 11580.2 (Deering Supp. 1961).
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enact compulsory automobile liability insurance statutes similar to
those in effect in Massachusetts, New York and South Carolina and,
in addition, may engraft upon it by statute a'compulsory unsatisfied
judgment fund or corporation. It is possible that, in spite of uninsured motorist coverage, a substantial percentage of the motoring
public is still unprotected in some states. If this proves to be the
fact, public sentiment may eventually require that compulsory automobile liability insurance and compulsory unsatisfied judgment funds
be established. The insurance industry ultimately may be compelled to
accept such compulsory laws as a lesser evil than an automobile accident compensation commission.
Government Control of Premium Rates
The pressure for governmental control of premium rates charged
by casualty insurance companies will continue to grow if the insurance industry of America insists upon its present and past policy
of unfair and misleading propaganda in the public press. This
propaganda, frequently written by some nonenity who writes with
a voice of authority but who is backed by the prestige of a national
publication, has undoubtedly misled many well-meaning citizens who
later find their way into the jury box to hear and decide a personal
injury case. The constant hue and cry of the insurance industry that
it is losing money in the automobile casualty business, particularly
in the handling of bodily injury and wrongful death claims (which
is untrue), and its persistent claims that high verdicts compel increases
in the already high automobile public liability insurance premiums,
may ultimately bring about tight government control of premium
rates and accounting procedures or possibly an automobile accident
commission plan. With a more rigorous control of insurance rates
and a more intensive scrutiny of the financial records of all insurance
companies, a true picture can be revealed to the public and insurance
premiums can be brought down to a more realistic level consonant
with a fair profit to the insurance industry.
The day will surely come when the plaintiffs' personal injury bar,
which is already strongly organized, with the support of aroused policyholders, innocent highway victims and courageous legislators, will
rise up in anger and finally get the message across to the public and
to the legislatures of the various states and the Congress. Senatorial,
congressional and legislative investigations may then uncover the
whole sordid financial picture and reveal to the public how the insurance industry, by misleading propaganda and concealment of facts,
has enriched its coffers at the expense of its policyholders and the in,
nocent accident victims.
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Repeal of the Guest Statute
In more than half of the states, including California, automobile
guest statutes exempt automobile owners and operators from civil
liability for negligent injuries to gratuitous passengers. To recover
damages a guest must generally show that the host was intoxicated or
guilty of willful misconduct. 99
During the past legislative year many attempts have been made
in numerous states to repeal the guest statute. In California, in 1960,
the Conference of State Bar Delegates passed a resolution urging the
submission of legislation to repeal the guest statute. So far, such legislation has not been submitted.
The Judicial Council of California is entering the picture and is
giving the matter much thought. An example of the Council's views
is contained in the following extracts from a recent report: 100
"The reasons commonly given for enacting guest statutes
are that it is unfair for a guest to sue his host for negligence
and that such statutes prevent collusion between host and guest
to defraud the liability insurer. Whatever may have been the
situation 30 years ago when most of the guest statutes were
adopted, the first reason has little validity now inasmuch as most
motorists are covered by public liability insurance and the
loss would fall on the insurer rather than the host. The second
reason has also been challenged on the ground that the mere
possibility of perjury and collusion between operator and passenger is not a sound basis for altering substantive rights and
duties.
"The validity of the reasons given in support of the rules
denying compensation in intrafamily torts has been seriously
questioned. The same objection made to guest statutes, that
the mere possibility of collusive attempts to defraud insurers
in not a sufficient reason to defeat an entire class of suits and
that in any event insurance companies are capable of protecting
their interests against fradulent claims, is advanced against
intrafamily tort immunity. Moreover, since a claim would
rarely be made against a negligent spouse or parent unless
liability insurance were present, it has been stated that family
harmony might be better preserved by allowing recovery from
the insurer than by denying compensation and that such recovery would not interfere with parental authority and discipline.
99. White, The Liability of an Automobile Driver to a Non-Paying Passenger,
20 VA. L. Rzv. 326, 333 (1934).
100. 18 CAL. JUDICIAL COUNCIL BIENN. RFP. 31-33 (1961). (Emphasis added.)
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"No reports have been found showing that fraudulent claims
against liability insurers present a serious problem in those
states having no guest statute or which allow intrafamily tort
actions....
"Compensation for personal injuries resulting from negligence should not be denied without compelling reasons. Whether such reasons support the rules limiting recovery by automobile guests and family members is a question that appears to
warrant further consideration."
An Insurance Deposit Corporation
To determine fair premium rates, fair percentage values must
first be determined and applied to (1) claims losses, (2) sales and
administrative costs, and (3)clear profit. The Insurance Commissioner of the State of California reports that, in 1958, premiums
written or received in connection with automobile bodily injury liability policies totaled $296,956,909 as against direct losses paid of
$145,751,500. The loss ratio was slightly less than 50 per cent. Automobile property damage liability premiums written and received
for the same period totaled $126,092,585, compared with direct
losses paid of $61,282,928 - also slightly less than a 50 per cent loss
ratio.O1
The figure of 40 per cent of gross premium receipts to cover sales
and administrative costs is recognized throughout the country as a
common standard. A prominent insurance counsel has been quoted
as saying:
"Only about 54% of it lthe premium] reaches the claimant.
Labor costs are increasing, but we have pared down commissions to keep as much money as possible flowing to the public.
"Insurance company operating costs run 5% to 10%. Plaintiffs' lawyers take a big bite. Our suit ratio runs about 6%
of the cases, but only 1% or 2% ever get into court."
While it is true that some carriers have a loss ratio exceeding 50
per cent and others have a loss ratio considerably less than 50 per
cent, the motoring public should not be forced to suffer because of
the higher loss ratio resulting from unanticipated catastrophic losses
or inefficient management of one particular carrier with which he
has placed his automobile insurance coverage. The rate should be
uniform regardless of the loss ratio or operating efficiency or inefficiency of the particular carrier. The public should be further protected against the risk of insurance carriers becoming insolvent or
bankrupt.
101.

92 CAL. INS. COMM'R ANN. REP. 10 (1959).
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The insurance carriers should voluntarily organize either an
industry-administered unsatisfied judgment fund or an insurance deposit corporation to cover the legitimate outstanding claims (reduced
to judgment) against any carrier that becomes insolvent. If they fail
or refuse to do so, it should be accomplished by state and federal
legislation. Thus far the insurance industry has done nothing to
solve this problem.
Since it appears from the total average figures that the insurance
industry as a whole can operate on a 50 per cent loss ratio and a 40
per cent allowance for sales and administrative costs, with an operating cost of over 5 per cent but less than 10 per cent, the industry
should make a profit, and of course it is making a profit. It is only
fair that the insurance industry should guarantee payment of just
claims of policyholders against any and all insurance carriers should
they become insolvent or go bankrupt because of an unusually high
loss ratio, inadequate reserves or inefficient management.
CONCLUSION

Over the past thirty years, the issue of an automobile accident
commission as opposed to the court and jury system has been thrashed
out in hundreds of articles by plaintiff and defense attorneys, casualty
insurance executives, deans and professors of law schools and prominent jurists. Other articles have urged various methods of reducing
court congestion and trial delay and of making the court and jury
system more effective.
Specific proposals for a commission plan have been presented and
fought in California, New York, and a few other states.
It is the writer's conclusion that the time has arrived for a coordinated and integrated plan, formulated on a national scale, designed
not specifically to fight the commission proposal, but to find and
implement a workable solution of the problem of court congestion
and trial delay and to provide for more equitable compensation of
traffic victims.
As a first step a committee should be formed, composed
of the
Chief Justice of the United States Supreme Court and the United
States Attorney General, the chairman of the judicial council in each
state, the attorneys general of each state, the leading plaintiff and
defense attorneys throughout the country, casualty insurance executives, law deans and professors and civic leaders.
The need for additional judges to handle the rising
volume of
litigation in our courts is logically the matter to be considered first
since the pressing need for improvement in this area is acknowledged
by all concerned. A nationwide program should be undertaken to
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inform the public, the legislatures and local government agencies of
this pressing need and of its economic feasibility.
Once the program is underway, other means for improvement
could be considered. Probably the next least controversial suggestion
would be for mandatory uninsured motorist coverage. This proposal
would meet with no opposition from plaintiff or defense attorneys
or insurance carriers, and a coordinated effort could be made to urge
the various state legislatures to support such legislation. Other means
to alleviate the burdens of the courts and provide more adequate
justice to injured victims should be tackled in the same manner.
It is the writer's belief that if the bench and bar unite in a vigorous,
coordinated effort to provide additional judges, particularly in the
large metropolitan areas where the need is greatest, this objective can
be achieved.
The plaintiff's lawyer should not be solely concerned with the
recovery of an adequate award for the plaintiff, and defense attorneys
and insurance carriers should not be primarily devoted to defeating
claims or keeping recoveries down to the lowest possible amount.
Both plaintiff and defense attorneys should join in a united humanitarian effort to see that justice is done to innocent victims of highway accidents; that an adequate recovery is afforded when liability
is established; and that, when the plaintiff is guilty of some ,negligence but the defendant is guilty of greater negligence, the plaintiff
is not totally denied recovery by resort to the unfair and outmoded
concept of contributory negligence. Insurance carriers and defense
counsel should accept the premise that innocent victims who are
now denied recovery because of guest statutes and the uninsured
motorist justly deserve adequate compensation for their injuries;
that the policyholder and the innocent victim of the policyholder
should be protected against the risk of insolvency or bankruptcy of
the carrier; and that the general public deserves the assurance that
the insurance premiums they pay will not unjustly enrich the casualty
insurance company. Plaintiffs' counsel should join with the insurance industry to ensure 'that the carriers earn a fair profit on
their investment for the risk incurred to the end that the carriers
may enjoy financial security and possess the ability to meet their
claims.
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APPENDIX
FACTS CONCERNING AuToMoBInL INJURY CLAIMS
Data submitted by insurance carriers writing 72 per cent of the automobile liability business in California indicates:102
a. 85 per cent of claims are disposed of within one year, 60 per cent
within 90 days and 35 per cent within 30 days;
b. out of 100 claim units (not accidents) ten lawsuits result, and one
of the ten is tried to a conclusion; and
c. of 100 injured persons- who carry automobile liability insurance 78 are covered by a minimum medical payment provision of $500.00.
The actual statistics are as follows:
Speed of Disposal of Claim Units
Within 30 Days
(Percentage)

Within 90 Days
(Percentage)

Within 1 Year
(Percentage)

36.0
36.3
37.3

60A
60.0
61.2

87.6
84.6
86.7

Ratio of Suits Filed to Claim Units Reported
Claim Units
Reported

Lawsuits Filed

Percentage

132,594
173,203
180,015

14,939
19,252
18,248

11.3
11.1
10.1

Proportion of Total Judge's Time
Consumed by Auto Injury Cases

County
San Francisco
Alameda
San Mateo
Santa Clara

Total Judges

Judges Devoted
to Auto
Injury Cases

Percentage

22
16
5
10

3.7
1.27
0.9
1.30

16.8
7.9
18.0
13.0
13.5 (average)

Ratio of Cases Tried to a Conclusion to Lawsuits Filed
Year

Lawsuits Filed

Tried to a
Conclusion

Percentage

1957
1958
1959

13,605
15,185
16,635

1,543
1,385
1,359

11.3
9.1
8.2

102.

CALIFORNIA SENATE FACT FINDING COMMITEE ON JUDICIARY, SIXTH PROGRESS

REPORT, AUTOMOBILE ACCIDENT LITIGATION 208-09 (1961).
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Automobiles Insured for Bodily Injury Liability
that also Carry Medical Payment Coverage

Year

Insured for
Auto BI.

For Medical
Payments

Percentage

1959

3,715,808

2,886,113

77.7

A survey of 1957 court files shows the following:103
Personal Injury and Automobile Personal Injury Cases Filed
as Percentages of all Civil Cases Filed in 1957, by County
San
Francisco

Alameda

San
Mateo*

Automobile personal injury
17.91
18.0
9.10
Personal injury
32.70
30.2
13.70
*1957 Registers did not separate criminal and civil cases.

Santa
Clara
17.91
25.25

Auto Injury Cases Reaching Trial, as Percentages
of all Auto Injury Cases Filed, by County
San Francisco

Alameda

San Mateo

Santa Clara

9.91

7.32

13.65

9.81

Auto Injury Cases Disposed of Within 16-17 Months After
Filing of Complaint, as Percentages of all Auto Injury
Cases Filed, by County
San Francisco

Alameda

San Mateo

Santa Clara

70.33

85.37

86.68

49.91

Thus, in Alameda and San Mateo Counties 85-86 per cent of the 20 per cent of
auto injury claims filed are disposed of in 16-17 months; only 3 per cent of all
auto injury claims are unresolved by this time.
Measuring the average time from the date of accident to the trial of a claim is
deceptive if one does not consider the following:
Cases Filed from Six Months to One Year after Accident
Date as Percentage of all Cases Filed, by County
San Francisco

Alameda

San Mateo

Santa Clara

32.00

32.90

37.80

34.83

So, in roughly one third of all lawsuits, a 6-12 month delay exists without any
reflection on the judicial process.

103.

Id. at 63-64.
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Actual Jury and Non-Jury Trial TimeConsumed by all Auto Injury Cases
County

Trial days

Full Time Number of Judges in One Year

San Francisco
Alameda
San Mateo
Santa Clara
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